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INTRODUCTION

Islam is commonly viewed in the West as being incompatible with
democracy. It is also viewed as an “Oriental” religion that has
spawned violence and encouraged human rights violations. Because
of the historical interaction between the West and Islam, the United
States has recently been supporting efforts to export its democratic
principles and human rights values to Muslim countries. In this con-
text, the question of constitutional borrowing gains special signifi-
cance.

To assess the possibilities of constitutional borrowing between Is-
lamic countries and the United States, it is important to first discuss
the historical relation between the two, as well as between Islamic
concepts and early American thought on democracy. For this reason,
some basic features of Islamic constitutionalism will be introduced
and analyzed. Islamic concepts are rooted in the Qur’an, the most
fundamental source of guidance for all Muslims, and related secon-
dary sources. Examination of these sources reveals that most Orien-
talist writing on the nature of Islam during the eighteenth century
was either distorted or false. Most importantly, for our purposes in
this article, this examination will also provide the reader with a more
adequate basis for comparing Islamic constitutionalism with Ameri-
can constitutionalism.

The resulting data will establish a solid basis for an answer to the
question: “Can American democracy be exported to Muslim coun-
tries today?” This article answers this question by concluding that (i)
democracy is critically needed in many Muslim countries, but that (ii)
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attempts to transplant Western secular systems of democracy to Mus-
lim societies ignore these societies’ fundamental spiritual nature, and
that (iii) a more indigenous Islamic solution to the problem is more
likely to succeed. The salient features of an Islamic solution to the
perceived secular-spiritual conflict inherent in constitutional borrow-
ing between Muslim and Western societies will be described in the
body of this paper.

I. THE AMERICAN VIEW OF ISLAM

Islam is often viewed as an “Eastern” or “Oriental” religion, which
is in its very essence incompatible with democracy and disrespectful
of human rights." Its recent v151b111ty in the United States and Europe
has not ameliorated this view in any significant way. American Mus-
lim immigrants, for example, are viewed even today as alien to our
system of democracy and human rights, and hence somewhat sus-
pect.” This suspicion is deeply-rooted and has been manifest as early

! See, e.g., Judith Miller, The Challenge of Radical Islam, FOREIGN AFFAIRS, Spring 1993, at 43,
50-54 (quoting Bernard Lewis that Islam and liberal democracy do not make natural bedfellows
and discussing human rights problems); JOHN ESPOSITO & JOHN VOLL, ISLAM AND DEMOCRACY
23 (1996) (stating that non-Muslims and some conservative Muslims have argued that it is im-
possible to have an “Islamic democracy”); Kathryn Webber, The Economic Fulure of Afghan
Women: The Interaction Between Islamic Law and Muslim Culture, 18 U. PA. J. INT'L ECON. L. 1049,
1056-57 & n.27 (1997) (referring to the ongoing debate over the compatibility of Islam and in-
ternational human rights agreements); Dressing Down, FIN. TIMES (London), Feb. 1, 1994, at 19
(announcing a debate at the Oxford Union on whether Islam and democracy are compatible);
Ken Adelman, WASH. TIMES, Apr. 3, 1996, at A15 (“That Islam remains incompatible with lib-
erty ]imits the spread of democracy in the post-communist world.”). For more on “Oriental-
lsm " see EDWARD SAID, ORIENTALISM 59-61, passim (1979).

? See generally COUNCIL ON AM.-ISLAMIC REL. RES. CENTER, THE STATUS OF MusLIM CIVIL
RIGHTS IN THE UNITED STATES 1998, at 10, 11, 24 (1988). The negative perception of Islam in
the West has been demonstrated in newspaper reporting:

After decades of scaring ourselves witless about reds-under-the-bed, it now

turns out that we were worrying about the wrong men in beards. It’s not

the boring drones of Marxist-Leninism who threaten our world, but the

mullahs-under-the-mattress, the supposed wild-eyed religious fanatics with

bombs under their arms that we should have been terrified of all along as

we live in an age of Islamaphobia.
Gavin Esler, Stereotypes of Terror That Are Fundamentally Flawed, SCOTSMAN, Aug. 31, 1998, at 11; see
also Larry B. Stammer & Carla Hall, Terror in Oklahoma City, L.A. TIMES, Apr. 22, 1995, at A22
(reporting that in the aftermath of the Oklahoma City bombing American Muslims were stereo-
typed as terrorists and became targets of hostility). This attitude, while disproportionately di-
rected against Muslims, is not and has not been unique to Muslims. French visitors to the
United States in the eighteenth century at times received similar treatment. For example,
eighteenth century author Abbe Constatin Francois de Chassebouf Volney’s presence in the
United States sparked much controversy. Volney was accused in 1797 of being a French spy
sent to obtain information to prepare for the re-occupation of Louisiana. See 4 E. MILLICENT
SOWERBY, CATALOGUE OF THE. LIBRARY OF THOMAS JEFFERSON 213 (1953); Letter from John Ad-
ams to Thomas Jefferson (Jan. 23, 1825), in 16 THE WRITINGS OF THOMAS JEFFERSON 102-03
(Albert Ellery Bergh ed., 1903) [hereinafter BERGH] (commenting on the lack of freedom of
inquiry and speech in the United States and explicitly mentioning that translating the works of
Volney and Dapin could get an individual in trouble). Volney is also singled out by the drafters
of the Alien and Sedition Act of 1798. Jefferson sought to attack the proposed law before it ap-






