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Introduction

The new millennium is blowing winds of change over
the Muslim world. After centuries of relative seclusion,
Muslim women have awakened to their critical role in
sociery and are demanding their right to full participa-
tion in the public square.! Patriarchal customs are being
rejected, laws are being revised, and women are increas-
ingly participating in various aspects of public life.
Foremost in the struggle for greater roles in society is
the revision of antiquated personal status codes (fam-
ily laws) that have often deprived women of essential
liberties. Revising these codes is not an easy marter
because they rely primarily on religious law. Attemprs
1o revise them leave the forces of reform open to charges
ranging from sacrilege to secularization.

The recent change in Egyprian law is a case in point.
After years of attempting to revise the personal status
code for Muslims in Egypt, some basic revisions were
both proposed and passed in January of this year.? The
process of revision took nine years and involved reli-
gious as well as legal scholars.” Nevertheless, when the
revisions were publicized they generated significant
opposition.* Claims of secularization and submission to
Western pressure were among the charges levied against
the Egyptian government.’

Muslim countries watched this development intently.
One reason for this interest derived from the tense
atmosphere that surrounded the passage of the law and
raised the question of possible political ramifications.
Another reason was rooted in the fact that Egypr is a

leader in Islamic jurisprudence. This fact gave its pro-
posed revisions added significance. For example, the
revisions contained a special provision facilitating the
right of the woman to divorce her husband (kbul).®
Years ago, a Pakistani judge issued an opinion that pro-
vided Muslim women with certain divorce rights simi-
lar to those in the new Egypuian provision.” His well-
reasoned opinion went mostly unnoticed. Now thar
Egypt has adopted a similar position in the revised
code, the situation has changed drastically.

The difference lies in the fact that, in an important
sense, Egypt is the heart of the Muslim world. Al-Azhar
ash-Sharif. the oldest Islamic educational institution in
the world, sits quietly beside a bustling modern Cairo.
For centuries it has provided leadership and guidance
for Muslims around the world. In January, however, this
venerable institution was divided upon itself. Grand
Imam of al-Azhar ash-Sharif, Muhammad Sayed Tantawi,
and many other distinguished religious scholars gave
their stamp of approval to the new revisions of the
code.® Thirty-one other religious scholars, however,
issued a strongly worded statement denouncing the
revisions as contrary to Islam.” The parliament quickly
passed the revisions, which have now become law.'?

But the battle of the personal status code may be far
from over. During the administration of President Anwar
Sadat, Law No. 44 was passed hastily by the Egyptian
parliament in an attempt to improve women's legal sta-
tus.'" It was referred to by some Egyptians as “Jihan's
law,” a reference to the efforts of Mrs. Sadat in having
it passed.'? That law was rejected soon after the death
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of President Sadat.'> Will the new law face a similar fate
ultimarely? It all depends. In understanding this answer
lies the key to predicting the way the winds of change
will blow in the Muslim world to define the roles of
Muslim women in the information age.

Obstacles to Change
in the Muslim World

In Muslim countries, personal status codes reflect reli-
gious law. Religious law, however, is intricately interwo-
ven with deep cultural interpretations and influences.'*
Colonialist rule, which intensified Western legal influ-
ence in colonized countries, understood that tampering
with the existing configuration would present quite a
challenge to occupying authorities.'> For this reason, it
excepted from its ambit family law, naming it in the pro-
cess “personal status law.” Even today, changes in family
law continue to evoke a great deal of resistance if sociery
views them as artacks on rcligion, culture, or family. As
a result of the legacy of colonialism, which often destroyed
the infrastructure of Islamic education, many Muslims
became less educated in religious matters, such as figh
(religious jurisprudence).'® Struggling to preserve their
freedom of conscience, they often opted to cling to tra-
dition rather than venture into new areas of change
that may inadvertently be inconsistent with their reli-
gious beliefs.

Another complicating element in introducing change
is rooted in current geopolitical conditions. Where a
third world society (as most Muslim countries are) views
change as being imposed by international bodies, for-
eign governments, or foreign-based or financed NGOs
(nongovernmental organizations), it*is usually inclined
to reject it. For example, this past summer both Pakistan
and Egypt cracked down on NGOs they viewed as tools
of foreign powers.!” NGOs have generally succeeded in
globalizing various women's and human rights issues.
Unfortunately, however, they have been often insensitive
to cultural and religious differences. As a result, a great
deal of resistance was created abroad to the women’s
rights movement, which often appeared as a foreign
intruder attempting to destroy the family and complete

the work of the colonialist.

Muslims have also rejected change thar appeared to
be imposed upon them by their own rulers. The par-
liamentary defeart of the right of the Kuwaiti woman to
vote was unfortunately as much an expression of defi-
ance in the interest of democracy as it was a rejection of |
a basic right of women.'® For this reason, commentaries
after the vote both condemned the defeat of Kuwain
women's rights and celebrated the assertion of the right
of the people to a robust democracy.'” It is quite unfor-
tunate that women’s issues are often caughrt in the mid-
dle of other political struggles.

Nevertheless, there is great room for change in the
Muslim world. Change has always had its internal rules
there. Muslim women and men can go quite far by uri-
lizing these rules. For this reason, the recent Egyptian
change in family law is promising as it appears to have
utilized some of the better methodologies to bring
about change. What the next few years will determine
is whether these methodologies were properly applied
and adequately pursued.

Challenges Facing
Muslim Women

Problems facing Muslim women are diverse. After all,
Islam is the faith of over a billion people on this earth.
Also, despite common belief to the contrary, most
Muslims are not Arab. In fact, the largest Muslim coun-
try is Indonesia. As a result of chis ethnic and cultural
diversity, it is not possible to generalize about “the prob-
lems facing Muslim women.” Rather, one must take into
account the specific country under consideration. For
example, while Afghanistan has denied women adequate
education, some universities in the United Arab Emirates
boast a female student population approaching 80 per-
cent.?’ Also, while honor killing is a priority issue in
Pakistan and Jordan, it is not practiced in Tunisia or
Malaysia. Voting is a priority issue for Kuwaiti women,
driving for Saudi women, but Muslim women in other
countries have voted and driven for many years.
Despite this rich diversity, some personal status codes
have exhibited conceptual similarities on issues that pre-
sent significant difficulty for women. These issues have
subtle but deep-rooted justifications that resonate in
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other parts of the codes. Uncovering these justifications
requires attention to complicated jurisprudential marters.
As early as 1992, | pointed out three major issues com-
mon to various Muslim personal status codes: (a) the
right of the woman to execute her own marriage con-
tract, (b) the requirement thar the woman obey her hus-
band, and (c) the woman's right to divorce. Of these, only
the third was addressed in the recent Egyprian law, bur
not without controversy.?! Underlying all of these issues
is a single justification based on a particular interprera-
tion of the Qur'anic concept of giwamah combined with
certain gender-based assumptions.?? In most traditional
jurisprudence, that Qur'anic concept has been inter-
preted to refer to the “superiority” of men over women.?3
Underlying this interpretation is the cultural patriarchal
assumption that women are weak and irrational while
men are strong and rational.?® This interpretation has
also been used to justify various restrictions on women.

What is stunning about both the interpretation and
assumption is the fact that they fly in the face of early
Islamic history, which is replete with examples of women
who were natural leaders, being neither weak nor irra-
tional. To begin with, Khadijah, the first wife of the
Prophet, was a successful business woman who em-
ployed the Prophet as a young man.26 She was hardly a
weak and passive woman, even in her own private life.
Despite being twenty years older than the Prophet, she
proposed to him in marriage, and the two lived happily
together until her deach.?” Khadijah was the first Muslim
and the Prophet’s intimate advisor.?®

Khadijah's female descendants were no less assertive or
accomplished. Denied her inheritance under the theory
that children of prophets do not inherit, Fatimah gave a
major, well-reasoned speech in support of her claim.?
Fatimah's daughter, Zainab, gave an even more challeng-
ing speech in the palace of Yazid after the latter’s army
executed all bur one of the male descendants of the
Prophet.”® Um Salamah, another member of the
House of the Prophert, provided him with valuable
advice that prevented a major schism among Muslims.?!
‘A'ishah, a third member, was viewed as a major source
of hadith (reports of the words of the Prophet) and
also engaged in jurisprudence.’? Furthermore, after
the death of the Prophet, ‘A'ishah led a faction of
Muslims into a major bartle.*

Activism and scholarship, however, were not limited
to the House of the Prophet. Many Arab women of that
time fought by the Prophet’s side, attended discussion
sessions with him, provided religious education, and
engaged in business.** In fact, one of them was appointed
by the Propher to lead Muslims in prayer from her own
house.?> After the death of the Prophet, other women
distinguished themselves in hadith, jurisprudence, lit-
erature, and even governance.’® Hence the patriarchal
assumption adopted by Muslim jurists flies in the face
of the very facts that existed during the life of the
Propher and after his death. Since the Prophet was the
model Muslim, one is entitled to point to his life, his
respectful interaction with women, and approval of
their lifestyles to raise important modern questions
abour current laws.

There are other issues. For example, many codes re-
strict the Muslim woman's right to free movement, thus
requiring her to obtain her husband's permission for activ-
ities ranging from social visits to travel.’” The originally
proposed Egyptian law contained a provision that eased
the travel restriction through judicial action, but that pro-
vision was dropped due to severe opposition.”® It was
viewed as an attack on the husband’s prerogative.”” In
many Muslim countries women are required to travel
with their husbands or with a male mabram (a close rela-
tion who is legally prohibited from marrying the woman,
such as her father or brother). Saudi Arabia requires
women entering the country for Aajj (pilgrimage) but
who are not part of a pilgrimage group to be accompanied
by a mahram. Yet ‘A'ishah argued centuries ago that since
hajj is a religious duty, women may go to Aajj withour a
mabram.*® Furthermore, she argued that since women are
permitted to go to Aajj unaccompanied by a mahram,
then they should be able to travel to other destinations
without a mahram if they fear no fitnah (a rich word with
meanings ranging from turmoil to temptation).*!

Another common form of mobility-restrictive laws
requires the wife to obtain her husband's permission to
work outside the home." Clearly, this form is suscep-
tible to serious abuse and places enormous power in the
hands of the husband over his wife’s economic inde-
pendence. Interestingly, however, economic and social
changes in some Muslim countries have recently forced
legal changes. Some modern Muslim jurists developed
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a less restrictive jurisprudence thart provided the under-
pinnings of the revised laws. Today, many codes permit
women to engage in “legitimate” work, without the
husband’s permission, “so long as the work is not detri-
mental to the family."*?

Incidentally, the mobility-restrictive laws, even in
their most confining form, do not mean thar Muslim
women are homebound without careers. Many are doc-
tors, teachers, and engineers. Nevertheless, it is signifi-
cant that the legal system places limirations on the
mobility and employability of Muslim women, regard-
less of actual practice. These limitations become impor-
tant when there is a disagreement berween the spouses
and the husband attempts to limit the wife’s oprions by
relying on these laws. The new Egyprtian laws have
addressed such situations by ensuring that the wife has
recourse to the courts to demand justice.*

Many women would like to see basic changes in.per-
sonal status law, as opposed to mere remedial action. The
critical issue, however, is what would such changes entail.
According to my conversations with Muslim women in
various Muslim countries, 1 found them to be hesitant to
demand change if that would entail a departure from their
religious beliefs. After all, personal status codes are based
on religious law, and Muslims are bound by every word
in the Qur'an. So, contemplating the passage of laws in
contradiction with the Qur’an’s letter, or even spiri, is at
least as serious as contemplating the passage of an “uncon-
stitutional law” in the United States. Not only would it
not work; worse yet, it would be sacrilegious.

Given the lack of adequate knowledge of the Muslim
woman’s history, the Arabic Qur'anic text, and the
assumptions and arguments made by many traditional
jurists, most Muslim women are in no position to dis-
cern legitimate change from sacrilegious one. Generally,
they do not have the tools to separate patriarchal cul-
tural arguments from religious arguments, nor do they
have the tools to develop their own gender-equitable
jurisprudence. Unless this situation changes, the progress
of Muslim women will continue to be severely ham-
pered. The status of the Muslim woman in many
Muslim countries is so much at odds with the rights
granted her by the Qur'an that recently even male
jurists have rejected aspects of patriarchal thinking and
declared their support for women'’s rights.*?

We can now see the complexity and seriousness of
the problems associated with the call for Muslim women'’s
rights. Pious women would rather suffer than sin. Some
Muslim men are trying to help, but the movement to
liberate Muslim women must emanate from within
women's ranks. Western NGOs offer mostly irrelevant
secular solutions. Patriarchal voices claim religious
foundarions for existing patriarchal laws. Everyone is
talking past each other, and global politics is not far
from the conversation. All of this creartes a less than
ideal environment for bringing abour change.

Using Internal Rules for
Change to Promote Progress

Traditional societies, however, have their internal rules
for change, and Muslim societies are no exception. While
using these internal rules can help accelerate acceprance,
defying them can derail one’s efforts. By the same token,
radical change may require revision, if not destruction,
of some of these rules themselves. These facts raise impor-
tant questions: Dare women destroy some of the rules? If
not, how could women use patriarchal internal rules to
achieve their goals? Asked in the abstract, these questions
seem daunting. Focused on specifics, answers become
quite possible. In either case, it is important to think
about these questions, if only to understand the chal-
lenges facing Muslim women. We, therefore, turn to a
brief overview of how these rules work.

Internal rules of change vary somewhat from one
country to the other. Muslim societies are informed by
both religious and cultural values, principles, and assump-
tons. While the former set provides a common ground
among all these countries, the second usually does not.
Furthermore, because of the interaction of religious inter-
pretation with cultural assumptions, even religious inter-
pretation often reflects variations from one country to the
other. These are significant facts given that demands for
culrural change are not sacrilegious and that commit-
ment to cultural norms can be overridden by religious
principles or even social development.

To understand the full significance of the previous
assertions, we need to understand better how personal
status laws, which are founded on Islamic jurispru-
dence, work. There are many schools of jurisprudence,
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and each country has historically adopred thar school
of jurisprudence that best suited its society.* Islamic
schools of jurisprudence represent parricular interpre-
tations of the Qur'an, in light of the sunnah (words and
example of the Prophet) and sound rules of logic. On
some matters, clearly delineared by Qur'anic revelation,
the difference among the schools is negligible. On oth-
ers, where interpretation is a major element, differences
may be quite significant. Understanding the difference
between the two is critical. Confusing them is a sure
path to failure.

Tunisia has properly understood this distinction. For
this reason, it and other Muslim countries refrained from
revising Islamic inheritance laws in response to interna-
tional pressures by parties concerned about the laws' fair-
ness to women. As one Tunisian judge stated, inheritance
laws will remain unchanged in Tunisia until an Islamic
solution to this matter is found.” This statement may sur-
prise many non- [unisian Muslims who view the Tunisian
personal status code as influenced by French secularism.
Afrer all, ir prohibits polygamous marriages and no longer
requires obedience by the wife.*® A closer look ar the
Explanatory Memorandum of the Tunisian personal sta-
tus law, however, reveals the robust Islamic jurisprudence
on which it relied. This example also helps illustrate two
more facts: Islamic jurisprudential interpretations can vary
significantly, and there is no single inflexible interpreta-
tion that informs all Islamic legal systems.

There are general tules for adequate and proper
interpretations, and most are rules of logic, such as giyas
(argument by analogy) and the requirement for inter-
nal consistency.*” No interpretation is considered worth-
while if it runs afoul of basic rules of logic because the
Qur'an repeatedly defines Islam as a religion based on
reason.’® Other jurisprudential rules for assessing the
applicability of a certain law to a specific situation
admit such other practical considerations as public in-
terest (maslaha) and avoidance of harm (lz darar wala
dirar).’' These two sets of rules provide a rich base for
diverse interpretations and laws.

Additionally, there are several juristic principles thar
govern fjtihad (Islamic jurisprudential reasoning). Two
important ones deal with custom (rf’) and cha.ngc.sz
The first principle permits the jurist to include in his or
her jurisprudence laws and assumptions derived from cus-

tom, so long as these do not conflict with Islamic law.>?
This principle has permitted broad legal diversity in the
Muslim world. While this Aexibility is valuable, it has
opened the door at times to laws that are gender biased.
Although the Qur'an iself is gender-equitable, it is hard
to see how a patriarchal jurist who is oblivious to his own
biases could recognize the incompatibility berween a gen-
der-biased custom and basic Qur'anic principles.

The second principle recognizes the fact that laws
change with changes in time and place.>® Thus, whac is
suitable for a country in the tenth century may not be
suitable for that country today. Countries have been
known ro change the school of thought they follow. For
example, Egypt used to be a Shafi'i jurisdiction.’® More
recently, it opted to follow the Hanafi jurisprudence,
which it deemed more suitable for its people.’® Imam al-
Shafi'i himself revised his own jurisprudence when he
moved from Iraq to Egypt because the old jurisprudence
did not suit the new milieu.”” Furthermore, what is suit-
able for Egypt may nor be suitable for Pakistan, /jtihad,
in other words, is a continuous thinking process that
takes into account the very milieu in which it occurs.

Unfortunately, as a result of various historical factors,
ijtihad shriveled in the Muslim world.*® The time has
come, however, to revive the best of the Islamic intellec-
tual traditions—that of freedom of conscience and
thought, that is, freedom of Ztihad. Such freedom, how-
ever, cannot be cabined to women’s rights. If a society is
to encourage freedom of ijtihad in pursuit of more gen-
der-equitable laws, then that society must also be pre-
pared to reap the consequences of such freedom in areas
such as those of human rights, democracy, and civil lib-
erties. This is why the issue of change is such a delicate
one in Muslim countries. It concerns not only patriarchy
but also general political authority.”” Once the floodgates
of freedom of fjtihad are open, the long-term effect
would metamorphose all of society. For this reason, many
men are willing to stand by women in their search for
better laws and conditions, and many countries seek
gradual measured change that ensures stability,

This short discussion of the basics of Islamic jurispru-
dence makes clear that Islamic jurisprudence is a highly
flexible endeavor, sensitive to a full range of considera-
tions, whether religious, social, political, cultural, or
even contextual, that could arise ac any time or place.
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For this reason, given all these facts, it is hard to imag-
ine that any serious Muslim scholar would deny the
propriety of reviewing old jurisprudence in lighr of the
demands of the modern age. The challenge, therefore,
is how to perform such a review competently withourt
‘creating unnecessary resistance and turmoil.

This is a tremendous challenge requiring thorough
knowledge of the Qur'an, sunnah, Islamic law and
jurisprudence, as well as the conditions in the country
at hand. The strength of the recent Egyprian approach
for legal change lies in the fact that the scholars involved
took the time necessary to examine carefully earlier
jurisprudence. Also being sensitive to the social milieu,
they developed new jurisprudence suitable for Egypr,
resting on firm Islamic ground and utilizing traditional
Islamic methodology. This is one reason the new law
passed and why it may even survive future challenges.
If indeed it does, it may very well spread to other
Muslim countries.

Opening the Doors
of Jurisprudence to Women

The Egyptian approach worked well in part because of
the enthusiastic support of some distinguished male
jurists, but women played an active role as well.*
Women in Egypt are more comfortable with religious
text and tradition than many Muslim women in other
countries. There are various reasons that explain this
state of affairs. Among them is the fact that the Arabic
language is the native language of Egypt. Also, the edu-
cational system is wide open to women. Even al-Azhar
opened its doors in the last few decades to women.
Furthermore, there is a strong tradition of women’s
involvement and assertiveness in Egypt.®! All of these
factors made Egyptian women an active part of the pro-
cess of change.

This is a key point. If change is going to occur in the
Muslim world, it cannot occur without the active par-
ticipation of women. If change is going to be funda-
mental, it cannot occur without the leadership of women.
Preparing women for this important task is paramount.
They need to be educated generally, but also especially in
the field of Islamic jurisprudence. Such preparation will
lay the objective foundations for the emergence of a new

kind of jurisprudence, one which understands firsthand
women’s concerns and challenges.

From a religious point of view, this educational
requirement is not exceptional. After all, the Qur'an
clearly advocates knowledge, and the Prophet himself
stated that seeking knowledge is the duty of every
Muslim, male or female.%? Consequently, educating
women is not only an oprion in Muslim societies, it is
a dury. Unfortunarely, as we all know, some countries
have not taken this duty seriously.®? In fact, they have
ignored i, relegating the education of women rto the
bottom of their priorities.

The reasons for such a travesty are many. However,
since many of the countries that limit the rights of
women use religious or pragmatic justifications for their
actions, the emergence of a class of Muslim women
jurists across the Muslim world who would critique
such unsound justifications would significantly alter the
situation. Even traditional Islamic jurisprudence can be
used in arguments refuting both religious as well as
pragmatic claims by patriarchal regimes. With respect
to pragmatic arguments, Muslim women could rely, for
example, on the traditional principle of avoidance of
harm, thus making it relatively easy to show the harm
befalling more than half the population when restric-
tive interpretations of women’s rights are adopted.

The integration of Muslim women in the religious
educational process has taken place in many Muslim
countries, among which are Lebanon, Syria, Morocco,
and [ran, a fact which appears very promising. The way
this integration was achieved differs from one country
to the other. Integration alone, however, is not enough.
Some women I talked ro were confused or frustrared by
the patriarchal jurisprudence they were being taught.
They did not know how to evaluate critically the infor-
mation provided. This fact underscores the importance
of women's presence as educators and leaders, and not
only as students, in the area of Islamic jurisprudence.

It is amazing how many of the quasi-religious argu-
ments used to limit women's rights rely on assump-
tions that have been refuted in our American society and
early Islamic societies time and again. Today, these
assumptions are still widely accepted as fact in many
countries. Some Muslim women have told me that
women were weak and irrational. Muslim women
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who have internalized their own oppression can bene-
fit from Muslim women who have rejected it. Many
American Muslim women, who were participants and
beneficiaries of the American feminist movement, have
rejected oppressive assumptions about themselves and
other women, but they are also committed to the tenets
of their faith. Thus, they make excellent leaders for
change within a Muslim context.

American Muslim women can provide valuable lead-
ership, along with their Egyprian, Moroccan, Saudi,
Gulf, and other sisters who are already trying to bring
abour change, each to the extent possible under their own
local circumstances. The advantage American Muslim
women enjoy over all others is thar they are in fact re-
moved from the pressures of local quasi-religious politics.
They also live in a society that broadly recognizes women's
rights, a society that has refuted many patriarchal assump-
tions still lingering elsewhere. This is a distinct advantage,
because in studying traditional Islamic jurisprudence we
become clearer about which assumptions are cultural,
refutable, and patriarchal. Once we eliminate that unnec-
essary baggage, we can then concentrate on a serious dis-
cussion of religious issues.

This recommended jurisprudential activity, however,
leads to many questions: May Muslim women engage
in gjzihad? May Muslim women lead their societies? Are
American Muslim women in a position to assist Muslim
women of other cultures, given that Muslims are enti-
tled to reflect their own specific cultures in their laws?
I now examine these critical questions.

The Role of Women in Religious
Tradition and in Society

Since the Islamic faith is based on the Qur'an, it is help-
ful in answering our questions to establish the Qur'anic
view of gender relations. The Qur'an, which is the re-
vealed word of God, states that all hunians, male and
female, are created from the same soul.”* It also describes
spousal relationships as based on affection and mercy
(not domination).®” The Qur'an irself addresses specif-
ically female believers as well as male believers, and i
imposes on all of them similar religious duties and obli-
gations.®® The Qur'an further states thar female believ-
ers and male believers are each others’ aw/iya’ (guardians

or protectors).®” These Qur'anic assertions are incon-
sistent with the patriarchal assertion that men are supe-
rior to women. Yet it is this very patriarchal assertion
that jurists rely upon in interpreting the concept of
giwamah mentioned in the Qur'an.®® Since Muslims
believe that Qur'anic verses interpret each other as one
integral whole and thar the Qur'an is a thoroughly
internally consistent revelarion, then one could see how
existing patriarchal interpretations would be vulnerable
to serious religious critiques.®”

Given the gender-equitable Qur'anic view, one may
wonder, therefore, about the glaring absence of women
from Islamic jurisprudential circles. As stated earlier,
women were not absent from these circles in early
Islam, and many of their contributions have survived to
this day, especially through citations by men on such
marters as hadith.”’ The contriburtions of women to #jri-
had, however, have not fared as well, and there are efforts
now to rediscover those still in existence. Muslims have
generally understood that there is no Qur'anic bar to
Muslim women engaging in jurisprudence. Many,
however, do not await such contributions enthusiasti-
cally given the patriarchal assumption that women are
weak-minded. Incidentally, many of the men who
espouse patriarchal assumptions have no problem being
led in sufi orders by women.”!

Since there is no bar to women engaging in Islamic
jurisprudence, it is important that they do so in order to
change the intellectual landscape. Historically, however,
male as well as female jurists were discouraged in their
endeavors or even prevented from pursuing them by the
arm of an authoritarian state.”? Yet the Qur'an clearly
protects freedom of conscience and human rights;” so
does our international community. It would thus be
much harder to hinder these efforts in modern times.
Furthermore, American Muslims do not have to concern
themselves with fear of retribution or repression. Pro-
tected by American First Amendment jurisprudence,
they are free to pursue their own ijtihad. Consequently,
they have a relatively safe enclave to work from and an
important leadership role to play in developing a new
[slamic jurisprudence firmly based on the Qur'an and
fully suitable for the information age.

If Muslim women, along with supporting Muslim
men, succeed in questioning existing authorirty, then
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they would open properly the door to a new era in
Muslim socieries, one which is closer to the society of
Madinah headed by the Prophet himself.”® In that soci-
ety, matters were decided by elections (bayah) and con-
sultation (shura).”> Women made their voices clearly
heard, to the amazement of Makkan men.”® They par-
ticipated in both elections and consulrations.”” They
attended discussion sessions with the Prophet.”® They
prayed in mosques and engaged in business.”” In gen-
eral, they took their personal, social, financial, and
political rights seriously. The assertiveness of women in
Madinah was in fact preserved in one instance by a
whole Qur'anic chaprer about the woman who argued
with the Prophet.®” While it is clear thar Muslim
women may participate actively in society, the question
remains: May Muslim women lead?

This question has been answered differendy by dif-
ferent Muslim populations. Pakistan and Bangladesh
appear 10 have responded affirmatively to the question.®!
Burt in both cases, the rise of women to power there was
based upon the power of a male relative (usually deceased)
and reflected culrural reactions rather than religious judg-
ment.*? Thus, even in those societies, the religious aspect
of this question remains open. Women themselves are
unclear abour the answer. In a meeting with young uni-
versity women in a particular Muslim country, I learned
that the majority of female students agreed that Muslim
women are entitled to political participation but not to
leadership roles. In other words, if there is a “glass ceil-
ing” in Muslim countries, then it is in part the result of
many Muslim women believing in its appropriateness.
These women have internalized gender-biased world-
views, even as some major traditional Islamic scholars
have recognized the right of women te lead.®

While the majoriry of scholars argue against women's
leadership, Muslim history is replete with examples of
women leaders, such as Queen Arwa of Yemen, Shajarat
al-Dur of Egypt, and Fatimah Sultan of Qasimov.® The
Qur'an itself mentions positively the example of the
Queen of Sheba, a wise woman who consulted her peo-
ple before taking important decisions.® It also contains
no prohibition against women’s leadership. As stated
earlier, the Qur'an describes men and women as each
other’s protectors and guardians.®¢ On the other hand,
the Qur'an contains other verses that have been inter-

preted as limiting leadership to men, such as the verse
containing the concept of giwamah, which 1 have
already described as having been misinterpreted. So, let
me explain that concepr and verse briefly.

This concept of giwamah is generally understood as -
establishing a hierarchical relation berween men and
women.*” Yet the complex grammarical structure of the
Qur'anic verse in which the concepr occurs is not one
of generality (‘aam) but of specificity (khaass). Various
words in the verse indicarte that the verse applies only to
some men who are related to some women in two spe-
cific ways: (a) they support them financially and (b) are
preferred by God over these women at certain times in
certain matters.®® The latter condition refers to situa-
tions where a man (who is financially supporting a
woman) may be more sophisticated than the woman he
is supporting in some financial, social, political, or other
matter. So long as he remains more sophisticated than
the woman in that matter while being responsible for
her financial support, the man is entitled to advise (be
gawwam over) the woman in that matter. Once either
condition ceases to exist, the verse no longer applies and
the man has no right to interfere in the woman's
decision making, even as an advisor. In other words, in
a parriarchal world where men constantly interfered in
the lives of women, this verse was revealed to /imit that
interference, not to encourage it.%” Unfortunarely, tra-
ditional interpretations overlooked thar fact.

The fact that this verse applies only to specific situa-
tions would have been quite clear in early Islam when
many women engaged in business and were not in need
of being financially supported.”® Furthermore, Islam gave
the woman financial independence even within her mar-
riage.”! Thus, while the husband is obligated to support
his wife, her assets remain hers and are torally separate
from the marital property.”? The husband may not rouch
them. Furthermore, if he refuses to provide support to
his wife (even if she is rich), the wife may seek severe judi-
cial remedies that could include divorce.”

However, in authoritarian societies in which jurists
were arguing in favor of obedience by the masses of
their ruler, even if he were unjust, the concept of
qiwamah within the family was also interpreted in an
authoritarian fashion.” The burden of the loss of
democracy and human rights in Islamic history that was
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felt by the whole population was therefore felt doubly
by Muslim women. As women were increasingly rele-
gated to the home in later periods of Islamic history,
they became more dependent on the financial support
of men. This meant thart the first condition of the
Qur’anic verse was almost always satished.

To further bolster their view, traditional jurists inter-
preted the second condition of the Qur'anic verse dis-
cussed above as referring specifically to the physical
superiority of all men over all women, an assumption
that they viewed as generally true.”” This interpretation
ensured that the second condition of the Qur’anic
verse was also always true. The limited domain of the
Qur’anic verse was thus generalized to cover all men
and women by using patriarchal jurisprudential inter-
pretations backed by patriarchal restrictions on women
in public life.

Jurists buttressed their interpretations by citing other
Quranic verses, such as the law of witnessing and inher-
itance laws.”® Their arguments again reflected a pro-

found bias in understanding the divine wisdom behind .

these laws by reducing them to patriarchal advantage.
For this reason, Muslim women’s jurisprudence is now
a necessity. But before it can be effective and accepted
by society, it has to address all these issues in a pious,
rational, and convincing detail. The task is daunting,
given the great minds that developed Islamic jurispru-
dence over a period of almost fifteen hundred years.
Fortunately, these same minds can offer some succor.
Many of their arguments, when understood properly,
could work in favor of developing a liberating jurispru-
dence. Very often, these honest jurists themselves stated
clearly their cultural and patriarchal assumptions that
led them to a specific interpretation. This valuable infor-
mation facilitates the task of a modern jurist. As noted
earlier, Muslims are not bound by the patriarchal or cul-
tural assumptions of other cultures. They are bound
only by the Qur'an. Hence, they are entitled to reject the
cultural parts of a traditional jurist’s arguments and
replace them with ones that are more in keeping with
our times and our culture. With these revised interpre-
tations, it would be possible to revive the tradition of
Muslim women leaders.

We are thus left with the last question: Are American
Muslim women in a position to assist Muslim women

of other cultures, given that Muslims are entitled o
reflect their own specific cultures in their own laws?

The Role of American
Muslim Women

Regardless of culture, American Muslim women are as
bound by the Qur'an as all other Muslims. Consequently,
whatever Islamic jurisprudence is followed by Muslim
communities in the United States, it must be Qur'anically
impeccable. The jurisprudential interprerations them-
selves may be colored by local customs, experiences, and
culture, just as the interpretations of others were similarly
colored. But so long as these interpretations comply with
usul al-figh (the basic principles of traditional jurispru-
dence) they should be acceptable, even if in disagreement
with other established interpretations.

This may be surprising to a non-Muslim, bur jurists
have always maintained an ethic of difference among
them.”” Recognizing that no human is infallible, no jurist
claimed for his views the status of absolute truth. Rather,
well-known jurists always ended their exposition with the
phrase “wallahu alam” (God knows best).” For similar
reasons, the Great Imam Malik bin Anas said: “] am a
human being, who is sometimes wrong and sometimes
right; so look into my views and take what accords with
the Qur'an and sunnab. Discard that which does not.” #°
The other Great Imam Abu Hanifah said: “Do not emu-
late me, or Malik or al-Shafi'i, or al-Thawri, and seck
[your guidance] from [the sources] they sought.” 1%

Developing an indigenous American Islamic juris-
prudence is not only desirable but also necessary. Jurists
of the past recognized the need to change laws in light
of changing times, circumstances, and milieus. Un-
fortunately, the jurisprudence followed today has not
been properly revisited since medieval times. It has been
simply adjusted or recombined with customary and
colonialist jurisprudence, leaving behind a strange mix-
ture of tribal custom, patriarchal bias, and even European
culture.

American Muslims are not bound by tribal custom
of faraway places nor by values of past colonial powers.
For this reason, a patient study of existing jurisprudence
is necessary to uncover all these nonreligious assump-
tions on which it rests and that have either become
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obsolete or are unsuirtable for our sociery. An American
Muslim female attorney or investment banker is likely
to find the assumption that women are naturally weak
and irrational unacceptable, especially if all her female
friends are successful working women as well. This sin-
gle assumption, if removed, would alter significantdy
many laws in existing personal status codes.

For example, the argument for requiring a wali
(guardian) to execute the marriage contract of a woman
on her behalf would lose force.'®" In such a case, jurists
may return to the jurisprudence of Abu Hanifah on
that point. He argued that the wali (who may be the
father) has only advisory powers, but the woman exe-
cutes her own contract.'®? His argument in support of
this position was very simple: If Islam gave the woman
full independence in financial matters, he noted, how
could it be conceivable that it would give her less in
matters of greater imporrance, such as the choice of a
husband?'%* Abu Hanifah, nevertheless, gave the wali
the power to annul the contract, if the woman married
an unsuitable man.'™ This condition reveals very
clearly the impact of local culture on Abu Hanifah. He
defines an unsuitable man as one who is not suitable
economically, professionally, or in some other similar
way.'%® This is a departure from the Prophetic tradition,
which states thar all Muslims are suitable for all other
Muslims, regardless of class or race.'% The defining
consideration is simply that of piety.'”

This example shows the constructive role traditional
jurisprudence can play in formulating a new jurispru-
dence. It also shows the need to be careful in sifting
through the various positions in order to adjust them
to one’s society. One parr of one position may be
acceprable, but another part may not be. This conclu-
sion is not new. Muslim countries reached it decades
ago when they started applying the doctrine of takhayyur
(selectivity) in formulating their own laws. "% This doc-
trine permitted them to borrow from each school of
jurisprudence those laws that best suited their societies.
When utilizing the method of takhayyur, a jurist must
be very careful and cognizant of the overall effects of the
choices made. In the above example, the resulting posi-
tion that permits the woman to execute her own mar-
riage contract while adopting the pristine Islamic defi-
nition of “suitability” combines elements from two

schools of thought, the Hanafi and the Maliki. Hence
it is Islamically unassailable. It also reflects the realities
of the American Muslim woman’s independent lifestyle.

By developing Islamically sound jurisprudence suit-
able for the United States, American Muslims illustrate
to the Muslim world the flexibility of Islam that was
revealed for all times and all places. They also provide
a protorype of a jurisprudence that is liberating, mod-
ern, yet authentic. Such a prototype will no doubrt
invigorate those Muslim women who labor under the
impression that their oppression is divinely decreed. It
will also open the door to the critical examination of
other pressing issues, such as civil rights and represen-
tative government. These developments would usher a
new age of reform to the Muslim world.

Many non-Muslims, biased by the stereotypical
image of Islam as oppressive, may wonder whether the
attempt to reinvigorate the religious intellectual life of
Muslims is worth the effort. They may find it hard to
believe that such an approach would ultimarely lead to
full liberation. This point of view invites to two obser-
vations. First, Muslim women in the West have an
added burden in their struggle for a gender-equitable
jurisprudence. For one, their efforts are treated by other
Americans with skepticism, suspicion, even rejection.
One glaring example of this unfortunate state of affairs
is illustrated by an incident thart took place a few years
ago in our own capital. Muslim women wearing head
scarves were not welcomed to a feminist demonstration
in support of Bosnian women. Furthermore, Muslim
women do not receive the same sort of moral and finan-
cial support that secular women from Muslim cultures
receive, despite the fact that the latter group has little,
if any, grassroot support.

Conclusion

All over the Muslim world, Muslim women are
exploring new roles in public life and new interpreta-
tions of Islamic law that are in keeping with the times.
They are often assisted in their efforts by men who are
interested in advancing the cause of democracy and
human dignity. The success of Muslim women in their
endeavor requires deeper understanding of and
increased participation in Islamic jurisprudential
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activity. The road to full parricipation by women in
the public square is long and difficult, but Islamic his-
tory is replete with precedents of strong and active
women. These historical role models offer both inspi-
ration and validation in the face of entrenched patri-
archal forces. Partriarchal forces, whose views are
rooted in patriarchal cultures, appropriate religious

language and symbols to achieve their purposes.
Educated Muslim women can disarm these forces and
expose their cultural biases by developing a sophisFi—
cated understanding of Islamic jurisprudence and its
liberating potential. In the end, the winds of change
blowing over the Muslim world will bring in freedom,
justice, and democracy to everyone.
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